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STATEMENT OF THE CASE
Nature of the Case
Danny Richard Stroud appeals from the district court's order granting in part and denying
in part his motion to correct an illegal sentence. He asserts that his sentence is illegal because he
has been on probation in excess of the lawful term.

Statement of the Facts and Course of Proceedings
Mr. Stroud pleaded guilty to aggravated assault on October 1, 2008. (R., p.79.) On
December 3, 2008, the district court withheld judgment and placed Mr. Stroud on probation for a
period of five years.

(R., p.98.) On May 21, 2013, the State filed a motion for probation

violation and, on July 24, 2013, the district court revoked the withheld judgment and probation,
imposed a sentence of five years, with three years determinate, and retained jurisdiction.
(R., pp.116, 164.) On January 29, 2014, the district court suspended the sentence and continued
Mr. Stroud on probation for a period of five years, beginning on July 24, 2013. (R., p.179.)
On January 8, 2018, the State filed another motion for probation violation. (R., p.230.)
On April 20, 2018, after finding Mr. Stroud violated the terms of his probation, the district court
reinstated probation for a period of four years, to begin on April 20, 2018. (R., p.245.) On
July 8, 2019, Mr. Stroud filed a motion to correct an illegal sentence, asking the court to rule that
his period of probation of five years had already ended. (R., p.270.) Specifically, Mr. Stroud
asserted that, while his period of probation could be tolled while the State was pursuing the
probation violations, the term of probation in his case expired on or about November 25, 2014.

1

(R., p.272.) 1

The State objected to the motion. (R., p.280.)2 The district court entered an order

granting in part and denying in part the motion. (R., p.291.) 3

1

Mr. Stroud calculated that because he was placed on probation on December 3, 2008, his
probation would have expired on December 3, 2013 if there were no probation violations.
(R., p.271.) He conceded that his probationary period was tolled while the State was seeking
probation violations from May 21, 2013 to January 29, 2014, and January 8, 2018 to April 20,
2018, which was a period of 357 days. (R., p.272.) November 25, 2014 is 357 days after
December 3, 2013.
2
Citing to the audio recording of the April 20, 2018 hearing, the State asserted that the court
stated that probation would continue for three years rather than four. (R., p.282.) As the
recording is not part of the record and Mr. Stroud did not make this claim in the district court,
this issue is best addressed in an Idaho Criminal Rule 36 motion in district court.
3
The court granted the motion insofar as it gave Mr. Stroud credit for time served and reduced
the term of probation to three years and ten months. (R., p.294.)
2

ISSUE
Did the district court err by denying Mr. Stroud's motion for correct an illegal sentence?
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ARGUMENT
The District Court Erred By Denying Mr. Stroud's Motion To Correct An Illegal Sentence

A.

Introduction
Mr. Stround submits that the district court erred by denying his Rule 35 motion to correct

an illegal sentence because his term of probation expired on November 25, 2014.

B.

The District Court Erred By Denying Mr. Stroud's Motion To Correct An Illegal
Sentence
Pursuant to Rule 35, a district court "may correct a sentence that is illegal from the face

of the record at any time." I.C.R. 35(a). "Generally, whether a sentence is illegal or whether it
was imposed in an illegal manner is a question of law over which" appellate courts exercise free
review. State v. Farwell, 144 Idaho 732, 735 (2007) The Idaho Supreme Court has held "the
term 'illegal sentence' under Rule 35 is narrowly interpreted as a sentence that is illegal from the
face of the record, i.e., does not involve significant questions of fact or require an evidentiary
hearing." State v. Clements, 148 Idaho 82, 86 (2009). A term of probation that exceeds the
statutory maximum is illegal. See, e.g., State v. Villavicencio, 159 Idaho 430, 432 (Ct. App.
2015). This is not an issue that involves significant questions of fact. This Court can, as the
district court did, look to the record to determine whether the term of probation exceeds the
statutory maximum.
Mr. Stroud pleaded guilty aggravated assault.

(R., p.79.)

The maximum possible

punishment for aggravated assault is five years. I.C. § 18-906. Pursuant to I.C. § 19-2601(7),
"[u ]nder a conviction or plea of guilty for a felony the period of probation may be for a period of
not more than the maximum period for which the defendant might have been imprisoned."
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I.C. § 19-2601(7). Thus, the maximum term of probation upon a plea of guilty or conviction for
aggravated assault is five years.
Idaho Code § 19-2603 provides that, upon the finding of a probation violation, the court
"may, if judgment has been withheld, pronounce any judgment which could originally have
pronounced, or, if judgment was pronounced but suspended, revoke probation." LC. § 19-2603.
Thus, when revoking a withheld judgment, the court may impose any judgment which originally
could have been pronounced. See also Peltier v. State, 119 Idaho 454 (1991).
Idaho Code§ 20-222 also addresses probation violations. It states,
(1) The period of probation or suspension of sentence shall be fixed by the court and may at
any time be extended or terminated by the court. Such period with any extension thereof
shall not exceed the maximum period for which the defendant might have been
imprisoned.
(2) At any time during probation or suspension of sentence, the court may issue a warrant for
violating any of the conditions of probation or suspension of sentence and cause the
defendant to be arrested. Thereupon the court, after summary hearing may revoke the
probation and suspension of sentence and cause the sentence imposed to be executed, or
may cause the defendant to be brought before it and may continue or revoke the
probation, or may impose any sentence which originally might have been imposed at the
time of conviction. In making a determination to continue or revoke probation and
suspension of sentence, the court shall consider the defendant's risks and needs and
options for treatment in the community.
LC. § 20-222 ( emphasis added).
Mr. Stroud submits that LC. § 20-222 makes it clear that the aggregate term of probation
that a probationer can serve for a sentence of aggravated assault is five years, and thus the
extension of probation in this case is illegal.
In denying Mr. Stroud's motion, the district court held,
Pursuant to Idaho Code section 19-2601 the Court may "[s]uspend the execution
of the judgment at the time of judgment or at any time during the term of a
sentence in the county jail and may place the defendant on probation under such
terms and conditions as it deems necessary and appropriate;" and a new period of
suspension will commence. At such time, "[t]he suspension of sentence shall be
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fixed by the court ... [and] [s]uch period with any extension thereof shall not
exceed the maximum period for which the defendant might have been
imprisoned." That is what took place in this case. Following Defendant's
violation of the terms of his probation, on April 20, 2018, the Court, after
"consider[ ing] the defendant's risks and needs and options for treatment in the
community;" revoked Defendant's probation and imposed the original sentence.
However, pursuant to Idaho Code section 19-2601 the Court suspended
Defendant's sentence and Defendant was provided a new opportunity to complete
probation for a period of four (4) years. As Defendant was facing imposition of
the remainder of his original sentence, pursuant to Idaho Code section 20-222,
that new period of probation was consistent with the "maximum period for which
the defendant might have been imprisoned" at that time.
(R., p.293.) Mr. Stroud submits that the district court erred.
The Idaho Court of Appeals decided a similar issue recently in State v. Dunne, 166 Idaho
541, 461 P.3d 823 (Ct. App. 2020). In Dunne, the defendant pleaded guilty to leaving the scene
of an injury accident in 2012. Id., 166 Idaho at_, 461 P.3d at 824. The district court withheld
judgment and placed him on probation for a period of five years. Id. In 2014, the defendant
admitted to violating his probation and the court reinstated his probation for another five years.
Id. In 2018, the State filed a second motion for probation violation, and, prior to disposition, the

defendant filed a Rule 35 motion asserting that the new five-year probationary period that was
imposed in 2014 was illegal and that his probation expired in 2017 after the initial period of
probation ended. Id.
The Court of Appeals agreed. The court noted that
When judgment is withheld, the court may place the defendant on probation
under such terms and conditions as the court deems necessary. LC. § 19-2601(3).
However, the probationary term may not exceed the maximum period for which
the defendant might have been imprisoned. I.C. § 19-2601(7). Probation terms
that exceed the statutory maximum violate the statutes that govern
probation. State v. Kesling, 155 Idaho 673, 677, 315 P.3d 861, 865 (Ct. App.
2013).
Id., 166 Idaho at_, 461 P.3d at 825. Further,
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Idaho Code Sections 19-2603 and 20-222 unambiguously limit a trial court's
options for disposition of a probation violation occurring while judgment is
withheld to: (1) imposing any judgment that could have originally been
pronounced or (2) extending or continuing the probation despite a probation
violation. If probation is extended, any extension may not exceed the maximum
period for which the defendant could have been imprisoned. LC. § 20-222(1).

Id. In Dunne, the Court of Appeals concluded that the district court extended probation in 2014,
and thus could not continue the period of probation beyond the original five years. Id., 166
Idaho at_, 461 P.3d at 826.
Mr. Stroud acknowledges that in this case is different in that the district court revoked his
withheld judgment in 2013. (R., p. 164.) Thus, according to Peltier and LC. § 19-2603, the
court could in 2013 pronounce any sentence it could originally have pronounced. However, he
still submits that the maximum possible term of probation was five years.
In State v. Gallipeau, the defendant pleaded guilty to grand theft and received a withheld
judgment in 1987.

128 Idaho 1, 2 (Ct. App. 1994).

The court placed him on five years'

probation with one year to be served in the county jail. Id. In 1991, after finding that defendant
had violated his probation, the court issued a judgment of conviction, imposed a sentence of
seven years, with two years fixed, and the court retained jurisdiction. Id. Subsequently, the
court suspended the sentence and placed the defendant on probation for seven years. Id.
On appeal, the defendant challenged the district court's authority to lengthen his
probationary period when it placed him on probation for the second time in 1991. Id. at 5. The
Court of Appeals described this contention as "spurious" because, while Mr. Gallipeau received
a withheld judgment in 1987, he was convicted and "actually sentenced" in 1991. Id. The Court
of Appeals held that "at that point the court could lawfully impose any sentence that could have
been ordered originally." Id. Further, "the court also had the authority to retain jurisdiction and
thereafter grant Gallipeau a new probationary period." Id. However, the court also noted, citing
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Idaho Code § 20-222, "[m]oreover, a court may at any time extend a period of probation so long
as the probationary period does not exceed the maximum period for which the defendant might
have been imprisoned." Id.
The difference between this case and Gallipeau is that Mr. Gallipeau was not on
probation longer than the maximum punishment for his crime. The maximum punishment for
grand theft without extortion is fourteen years.

LC. § 18-2408. Mr. Gallipeau's period of

probation never exceeded that time period.
In sum, while the court, in revoking the withheld judgment, could impose any sentence it
could have originally imposed, Mr. Stroud still submits that in light ofldaho Code § 20-222(1),
that the maximum period of probation, with any extensions, remains five years in his case. In
suspending the sentence in 2014, the district court, in its own words, "continued" Mr. Stroud on
probation.

(R., p.179.)

As Mr. Stroud argued in district court, he asserts that his term of

probation expired on November 25, 2014, and thus the district court lacked jurisdiction to extend
his probation in 2018.

CONCLUSION
Mr. Stroud requests that the district court's order denying his motion to correct an illegal
sentence be reversed and his case remanded.
DATED this 23 rd day of June, 2020.

/s/ Justin M. Curtis
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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